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The Newsletter of the Natural Resources Law Center
University of Colorado at Boulder • School of Law

Number 14, May 1988

Natural Resources Law Center Announces Two Programs
for Ninth Annual June Conference Series
WATER QUALITY CONTROL: INTEGRATING
BENEFICIAL USE AND ENVIRONMENTAL
PROTECTION, June 1-3, 1988
Protecting water quality is essential to preserve the many
beneficial uses of western water resources. This conference
addresses the dominant federal requirements in the Clean
Water Act, including the important major revisions enacted by
Congress in 1987, with special attention to western problems
regarding nonpoint source pollution. Developments in
groundwater quality regulation are considered, as are se
lected issues concerning the implications of state and federal
water quality regulation for the traditional exercise of water
rights.
Photo by John Running, courtesy of American Indian Resources
Institute

AGENDA
Wednesday, June 1,1988
The Clean Water Act: Selected Issues
9:15

Prof. William H. Rodgers, Jr., The Water Quality Legal

Framework
continued on page 2

NATURAL RESOURCE DEVELOPMENT IN INDIAN
COUNTRY, June 8-10, 1988
Indian reservations constitute about 2.5% of all land in the
country and 5% of all land in the American West. During the
last two decades, Indian natural resources issues have
moved to the forefront as tribal governments have dramati
cally expanded their regulatory programs, judicial systems,
and resource development activities. This major symposium
will address current developments and assess likely future
directions in the areas of tribal, federal, and state regulation;
tribal-state intergovernmental agreements; financing; min
eral leasing; recreational development; wildlife manage
ment; taxation; and water litigation and management.
AGENDA
Wednesday, June 8,1988
9:15
9:55

10:55
11:35
Lunch
Photo courtesy of American W ater W orks Assoc.

Prof. Robert A. Williams, The Historical Policy of Federal

Restraints on Resource Development in Indian Country
Susan M. W illiams, The Governmental Context for
Development in Indian Country: Modern Tribal Institu
tions and the Bureau of Indian Affairs
Prof. Richard B. Collins, Taxation in Indian Country
Thom as Tso, The Process of Decision-Making in Tribal
Courts
Dave Frohnmayer, Attorney General, State of Oregon

continued on page 2

Water Quality Control: Integrating Beneficial Use and
Environmental Protection— continued from page 1
10:35

Prof. David H. G etches, Assessment of Water Quality

11:15

Prof. O liver A. Houck, Section 404: The Nasty Business

Lunch

Jam es J. Scherer, Regional Adm inistrator, EPA, Imple

Both conferences w ill be held at the University of
Colorado School of Law in Boulder. The standard registra
tion fee is $495 until two w eeks before each program, and
$545 thereafter. The rate fo r anyone from any level of
governm ent is $350; fo r public interest groups and aca
dem ics it is $250.
The fee includes a course notebook, tw o lunches, a
cookout dinner on Flagstaff M ountain W ednesday eve
ning, and a reception on Thursday.
For further inform ation, please contact the Center at
(303) 492-1288.

Progress and Problems in the West
of the Clean Water Act

1:30

2:10
3:10
3:50

menting Federal Water Quality Standards While Ad
dressing State Concerns
M arcia M. Hughes, A Practitioner’s Perspective on
Section 404 Permitting— or— How to Survive the Daze
from the Hazy Maze
Sue Ellen Harrison, Pretreatment Issues
Henry W. Ipsen, Enforcement Issues in Water Pollution
Control
Prof. Ralph Johnson and Prof. G ardner Brown, The
Effluent Charge Approach to Water Quality Control

4:10

Accommodation
R espondent: David R. Sturges

Friday, June 3,1988
Land Management and Nonpoint Source Pollution

Thursday, June 2,1988
Groundwater Quality
8:45

Prof. Robert L. G licksm an, Federal Groundwater Pollu

10:35
11:20

8:45

Prof. Charles F. W ilkinson, Introduction: Land Manage

9:00

Prof. John Davidson, The 1987 Nonpoint Source Pollu

ment, Soil Erosion, and Nonpoint Source Pollution

tion Law
9:35

David R. Andrews, Pesticide Contamination of Ground-

water— Superfund Liability?
Larry Morandi, State Legislative Options for Protecting
Groundwater Quality
Prof. G eorge C am eron Coggins, A Proposal for an
Outrageous, Albeit Effective, Strategy to Prevent
Groundwater Pollution

9:40
10:30
11:00

Quality/Quantity Issues
1:45
2:30
3:35

Panel: Water Rights and Water Quality—Finding an

11:30

Lawrence J. M acDonnell, Water Rights Implications of

Water Quality Regulation in Colorado
Kathleen Ferris, Effluent: Making Use of a Valuable
Resource in Arizona
Lee Kapaloski, Effects of Upstream Transfers on Water
Quality Permitting

Lunch
1:30
3:00

tion Amendments and State Progress under the New
Program
H. M ichael Anderson, Antidegradation and Nonpoint
Source Pollution in the West
Christine O lsenius, Soil Erosion, Agrichemicals and
Water Quality: A Need for a New Conservation Ethic?
John P. M cM ahon, Timber Harvesting on Private Lands:
the Washington Timber-Wildlife-Fish Agreement
Riparian Grazing Responses and the Nonpoint Source
Issue
G ary Cargill, Regional Forester, U.S. Forest Service
David R. Beringer, The San Joaquin-Sacramento Delta
Respondents: Thom as J. G raff, Stuart L. Somach
Adjourn

Natural Resource Development in Indian Country— continued from page 1
1:30
2:15
3:20

2:50

Kevin G over, Environmental Regulation in Indian Coun

try: Federal, Tribal, and State Pollution Laws
Thom as N. Tureen, Financing Development in Indian
Country
Philip S. Deloria, The Making of Tribal Resource Policy:
Balancing Economics, the Environment, and Tribal Tra
ditions
R espondents: Dave W arren,
Echohawk, Jerry Bathke

David

Lester,

3:20
3:50

9:00
10:00

Thursday, June 9,1988
Reid C ham bers, Mineral Leasing in Indian Country
W illiam A. W hite, The Industry Perspective: The Pros

10:35

and Cons of Mineral Development in Indian Country
Donald R. W harton, Navajo Resource Economic Devel
opment: The Dine Power Project

1:30

Respondents: Joseph Browder, Dunlap & Browder,
M aggie Fox, Elm er Lincoln, Jr.
W endell Chino, Recreational Development at Mescal-

2:00

Prof. Bernard P. Becker, Cooperative Agreements

Jurisdiction at Umatilla
Steve Moore, Federal Taxation of Resort Development,
Commercial Fishing, and Reindeer
Howard Arnett, Fisheries Management in the Regional
and International Contexts: The Columbia River Basin

Friday, June 10,1988

John

9:00
9:45

Douglas Nash, Wildlife Management: State and Tribal

10:50
11:20
Lunch
1:30

ero Apache
3:00

Between the Tribes and the States: Licensing at Leech
Lake

2

Jeanne W hiteing, Survey of Recent Developments in

Indian Water Cases: Litigation and Negotiation
David D ornbusch and Jeff Fassett, The Wind River
Litigation
M arcia Beebe Rundle, The Montana Reserved Water
Rights Compact Commission
Daniel F. Decker, Instream Flows and Tribal Wildlife
Management: The Flathead Litigation
C ongressm an Ben Nighthorse C am pbell (invited)
Steve Shupe, Marketing o f Indian Water
R espondents: M yron B. Holburt, Scott B. McElroy,
Robert S. Pelcyger, Steve Reynolds
End of conference

Burlington Northern Foundation Funds Fellowship
The Natural Resources Law Center of the University of
Colorado School of Law is pleased to announce the creation
of the Burlington Northern Natural Resources Law Fel
lowship. The Center is seeking applicants for this position for
either Fall or Spring semester 1988-1989. This position is
made possible by a grant from the Burlington Northern
Foundation, representing the Burlington Northern Railroad
Company, the Glacier Park Company, the Meridian Minerals
Company, and Meridian Oil Inc.
The Burlington Northern Fellow will spend a semester in
residence at the School of Law, researching a topic con
cerned with energy, mineral, or public land law. Emphasis
is on legal research, but applicants from law-related disci
plines, such as economics, engineering, or the social sci
ences, will also be considered. While in residence Fellows will
participate in activities of the Law School and the Center and
will have opportunity to discuss their work with faculty and
students in both formal and informal sessions. Fellows are
expected to produce some written work suitable for publica
tion by the Center.
Candidates may be from business, government, legal
practice, or universities. A stipend of $20,000 is available for
the semester, along with additional support for secretarial
and research assistance.

The School of Law provides office space, full use of all
University libraries and other facilities, extensive contact with
the law faculty, and participation in Natural Resources Law
Center programs. In addition, Fellows will be in close proxim
ity to several important scientific research facilities, major
government offices, and corporate headquarters in and near
Boulder and Denver, where work in energy and natural
resource fields is conducted.
Candidates should apply by letter by June 15, 1988,
outlining the nature of their research interest, the time when
they wish to be in residence at the School of Law, and a brief
statement of their qualifications. Letters should be addressed
to Professor David H. Getches, University of Colorado
School of Law, Campus Box 401, Boulder, CO 80309.
In addition to the new Burlington Northern Fellowship, the
Center continues to welcome applicants to its Fellows Pro
gram in all areas of natural resources law, and related
disciplines. These fellowships offer very modest financial
support, appropriate to those with some support from their
home institution, such as academics or attorneys on sabbati
cal. If you wish more information about any aspect of the
Center’s Fellows program, write to Lawrence J. MacDonnell,
Director.

Instream Flow Protection Symposium Draws Large Crowd
The Center’s sympo
sium on Instream Flow
Protection, held on
March 31-April 1, drew
160 registrants from 17
states, the District of
Columbia, and Canada.
Almost half of these reg
istrants were from some
branch of government,
whether federal, state,
local, regional or tribal.
The other half repre
sented private legal
practice, businesses,
public interest groups,
academia, orthe media.
The program was
strongly oriented to
ward examining the ex
perience to date under
the various state pro
grams established in
recent years to protect instream flows. Thus most of the
speakers and panelists were from state agencies. Following
a general overview of the approaches being taken in the
western states, provided by conference organizer Steven J.
Shupe, the discussion turned to issues in establishing the

quantity of flow. Next,
specific illustrations of
program implementa
tion and enforcement in
the states of Washing
ton and Colorado were
presented.
The following day
federal claims for instream flows were dis
cussed. Then the issue
of who should be able to
Clair Stalnaker, U.S. Fish and
claim instream flow
Wildlife Service, Fort Collins (upper
rights was explored.
left)
Developments in the
transfer
of consumptive
Berton “Lee” Lamb, U.S. Fish and
use rights to instream
W ildlife Service, Fort Collins,
Colorado (lower left)
flow use were consid
ered next. Professor
Tom Annear, W yoming G ame and
Harrison C. Dunning
Fish Department; Bill Horton, Idaho
then discussed the
Department of Fish and Game (above)
Public Trust Doctrine. A
conference wrap-up
was provided by Professor Charles F. Wilkinson.
Based on materials prepared for the symposium, plus
several additional papers, the Center will publish a book on
instream flow law and practice in the West. A notice will be
sent out as soon as this book is available.
3

Swedish Professor
is Center Fellow
February 1988

Ray Moses is Natural
Resources Law
Distinguished Visitor

Associate Professor Relnhold Castensson from the University of Linkoping,
Sweden, spent the month of February at the
School of Law studying the prior appropriation
doctrine in the western United States, its impli
cations for water rights distribution, and the
relationship between water quality regulation
and water use. Castensson, who is in the
Department of Water in Environment and
Society at the University of Linkoping, is the
third visitor from that University to spend time
at the University of Colorado, in an ongoing
exchange. CU Chancellor James N. Corbridge, Jr., visited Linkdping in 1985, as a Vis
iting Scholar, studying procedures and juris
diction of Swedish courts.

Raphael J. Moses (CU Law ’37) spent
two days in residence at the University of
Colorado School of Law, March 22-23, as
the Center’s 1988 Natural Resources Law
Distinguished Visitor. This program allows
an individual who has achieved promi
nence in natural resource law, whether in
government, private practice, or academ
ics, to mingle with faculty, students, and
guests from the community for a few days.
Moses, from the Boulder law firm of Moses, Wittemyer, Harrison &
Woodruff, addressed the water law class of Prof. David H. Getches, and the
advanced natural resources seminar offered by Prof. Charles F.
Wilkinson. He also presented a “brown bag” lunch talk to students and
faculty, and a reception was held in his honor, to which friends and
colleagues from the community were invited.

Center and Boulder County Bar Cosponsor Exploration of
Front Range Water Alternatives, Saturday, April 16, 1988

Jeris Danielson, C olorado State Engineer, provides an inventory of state water
resources, ('upper left)
D. Monte Pascoe of Ireland, Stapleton, Pryor and Pascoe in Denver, gives
status report on Tw o Forks Dam from the D enver W ater Board, (lower left)
Hamlett J. (Chips) Barry, Executive Director of the Colorado Departm ent of
Natural Resources, describes w ater-related activities underway in his office.

(above)
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The Federal Onshore Oil and
Gas Leasing and Reform Act of
1987*

production. Where there had been comparable sales in the
area, it was easy to determine the minimum bid which the
BLM would accept. Where there had been no such compa
rable sales, the BLM’s estimates were as inaccurate as

Lyle K. Rising,
Attorney

The new amendments make three
fundamental changes in the Mineral
Leasing Act.

Office of the Solicitor
Department of the Interior
Denver, Colorado

industry’s as to the worth of a parcel. See Harold Green v.
Bureau of Land Management, 93 IBLA 237 (1986).
Congress attempted to solve all the foregoing problems by
abolishing both the competitive and noncompetitive parts of
the old system. The competitive part of the new system is
different from the old in several important respects. Congress
abolished the entire concept of a known geological structure
of a producing oil field for all future leases. From now on, all
land will be first offered competitively. This includes land that
has never before been leased as well as land in expiring
leases. Another significant change is that Congress has done
away with evalua-tions by the BLM to determine whether an
applicant has offered a minimum acceptable bid. Congress
replaced the BLM determination of a minimum acceptable bid
with a statutory minimum acceptable bid of $2 per acre for all
competitive leases. 30 U.S.C. Section 226(b)(1)(B). Another
change in the competitive system is that all bidding will be
done orally at public auctions held at least quarterly by the
BLM. 30 U.S.C. Section 226(b)(1)(A). The previous system
used sealed bids which were opened on the day of the sale.
Summarizing the competitive part of the statute, all land
must be put up for competitive leasing before it may be leased
noncompetitively. The Congress has established a minimum
acceptable bid of $2 per acre, which may be raised by
regulation after 2 years. There will be no more KGS or known

On December 21, 1987,
Congress enacted the Fed
eral Onshore Oil and Gas
Leasing and Reform Act.
The new am endm ents
make three fundamental
changes in the Mineral Leasing Act. The first and most
important change is that all land offered for oil and gas leasing
must first be offered competitively. The second major change
requires that a plan of operations and reclamation be filed and
approved before the operator may commence on-the-ground
operations. This second change at first glance appears to be
more cosmetic than real because the Congress enacted re
quirements that had previously been in the Department’s
regulations and orders. But this change also shifted authority
over surface operations on Forest Service lands from the
Bureau of Land Management (BLM) to the Forest Service.
The third fundamental change adds to the Mineral Leasing
Act extensive provisions for preventing fraud in the sale of
Federal oil and gas leases. This includes both civil and
criminal penalties. These three changes are the principal
focus of this discussion.
The old system of leasing did have a provision for competi
tive leasing— but only for those areas that were within a
known geological structure (KGS) of a producing oil field.
Underthe old system, 7% of all land was leased competitively
and 93% was leased noncompetitively. A major reason
leading to these amendments was that much of the land
leased noncompetitively was very valuable.
The old system also had problems with the competitive
leasing scheme. First and foremost, the very idea of a known
geological structure is a legal notion. It has no scientific basis
per se, though geologists have done the best they could over
the years with this term of art. Nevertheless, litigation on this
issue was extensive. See, e.g., Arkla Exploration Co. v.
Texas Oil& Gas Corp. 734 F.2d 347 (8th Cir. 1984); Bender
v. Clark, 744 F.2d 1424 (10th Cir. 1984). The other problem
with the old competitive lease system was the difficulty in
placing an accurate value on properties not yet drilled or in
*

Congress abolished the entire con
cept of a known geological structure
of a producing oil field for all future
leases.
geological structure determinations, nor will there be any
evaluation of a bid to determine minimum acceptable bids.
That has been deter-mined by statute.
Noncompetitive Leasing
As often happens in sales, of course, some items linger on
the shelf. If the land put up for lease in a competitive sale
receives no bids or receives inadequate bids, then, in no
more than 30 days, the land will be available for noncompeti
tive leasing. In order to obtain the lease, an application must
be filed showing the applicant’s qualifications along with a

The article is a shortened version of a presentation given at the
"W orkshop on Federal O nshore Oil and Gas Leasing Reform
Act of 1987” in Denver, Colorado, on March 18,1988. The views
expressed in the paper are solely those of the author and should
not be taken as the views or position of the Department of the
Interior.
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The Congress also ordered the Secretary to promulgate
new regulations within 180 days of the enactment of these
new amendments. The Department published proposed
regulations at 53 Fed. Reg. 9214 (March 21,1988) and will
publish final regulations by June 17, 1988. As part of the
rulemaking, the BLM held six test sales, as also ordered by
Congress. 53 Fed. Reg. 6013 (Feb. 29, 1988). Three BLM
offices held sales based on nominations of tracts by industry.
Those offices are New Mexico, Utah, and Eastern States.
Three other offices held sales on everything that was legally
and practically available at this time. Those offices are
Colorado, Montana and Wyoming. The results of the test
sales will be analyzed and incorporated into the final regula
tions which will be effective upon publication in the Federal
Register.

$75 filing fee. If the applicant is determined to be the first
qualified person to file that application and the land is avail
able for leasing, then that applicant is entitled to the lease.
The old system of noncompetitive or over-the-counter
leasing also provided for issuing the lease to the first qualified
applicant. This worked well enough when interest in a tract
was minimal. To deal with situations where interest in an area
was high, BLM developed a system whereby all applications

. . . an APD should be submitted well
in advance of the expiration date of
the lease in order to avoid expiration
because of an untimely application.

Lease Operations
We turn now from the leasing side of the new amendments
to the operational side— that is, what happens once the lease
is issued and the lessee want to begin on-the-ground
operations. The second major change brought about by the

would be considered to have been simultaneously filed and
a drawing would be held. Conflicts arose which caused the
rules for the drawing to become very complicated— Byzan
tine, in fact. To some extent, the Congress intended to do
away with the complex system of drawings. See H.R. Rep.
No. 100-378 (Pt. 1), 100th Cong., 1st Sess. 12 (1987).
But the problem still remains of how to treat fairly all of
those who wish to apply for the same parcel at the same time
on a noncompetitive basis. The proposed regulations provide
for an informal drawing for all applications submitted on any
single day of availability after a competitive sale. See 53 Fed.
Reg. 9214, 9217, 9225 (March 21,1988).

. . . the Secretary of Agriculture has
new authority in two important areas.

amendments is to make statutory the present regulatory
requirement that an application for permission to drill (APD)
must be submitted before permission may be granted to enter
the land for drilling purposes. See 43 C.F.R. 3163.
There are several important aspects to this statutory
change. First, the Secretary must give at least 30 days public
notice before approving any APD’s. There are no exceptions
to this 30-day notice requirement anywhere in the statute.
The BLM has already had a case arise where it would have
been desirable to issue permission to drill immediately, but
because there is no exception to the 30-day notice require
ment in the new law, the approval was not possible. The
message to operators here is that an APD should be submit
ted well in advance of the expiration date of the lease in order
to avoid expiration because of an untimely application.

Payments Under the New Law
What is this new system going to cost in terms of fees,
rentals, and royalties? For filing fees, there is a $75 fee
charged for noncompetitive leases and BLM will require a $75
administrative fee for competitive leases in addition to the
bonus bid. Rentals will be $1.50 per acre for the first 5 years
of either competitive or noncompetitive leases. For the sec
ond 5 years, the rental will be $2 per acre. This rental
provision applies only to new leases, not to old ones. For old
leases, the rental rate is currently $1 to $3 per acre per year
and is subject to the Secretary’s discretion.
Royalty rates for noncompetitive leases remain fixed at
12.5%. The royalty rate for competitive leases shall be not
less than 12.5%. At least for the time being, it appears that the
competitive bidding will be strictly on the basis of bonus bids.
The minimum royalty rate has been set by the new amend
ments at the same amount as the annual rentals.

Notice Requirement
The manner of giving notice under this section is simple.
The notice is posted in “the appropriate local office of the
leasing and land management agencies.” 30 U.S.C. Section
226(f). Essentially, the agency posts a narrative description
of the proposed action together with a map of the area to be
affected. The new law specifically states that this 30-day
public notice requirement is in addition to any other notice
required by law.

Grandfather Clause and New Regulations
No new statutory scheme would be complete without a
grand-father clause and a new set of regulations. These new
amendments are no different. The grandfather clause, found
at section 5106 of these amendments, provides that all offers
and bids pending on December 22,1987, shall be processed
under the old law. There are a few minor exceptions for
military and forest reservations in Illinois, Arkansas, and
Florida. But, all pending bids and applications either have
been or will be processed.

Forest Service Authority
The new amendments refer to the “appropriate land
management agency.” This phrase has taken on a new
meaning under these amendments. Now under 30 U.S.C.
6

Section 226(h) the Secretary of Agriculture has new authority
in two important areas. First, the Secretary of Agriculture,
specifically, the Forest Service, is explicity authorized to veto
oil and gas leasing on National Forest land. Second, all
surface-disturbing activity on National Forest lands must now
be approved by the Forest Service before the commence
ment of drilling activity. The BLM retains approval authority
for applications for permission to drill on National Forest
lands.
Under the Mineral Leasing Act of 1920, whenever the
Interior Department or BLM received an application for a
lease in a National Forest, it would ask for a recommendation
on whether to lease and under what conditions. While BLM
usually followed the Forest Service recommendation, it did
not have to.
The new amendments change this practice in a substantial
way. The Forest Service now has an absolute veto over oil
and gas leasing in National Forests. Moreover, the Forest
Service now has complete regulatory authority over all sur
face-disturbing activities on National Forest lands. However,
BLM still has jurisdiction over the mineral estate. It still issues
the oil and gas lease, and the BLM still has regulatory
authority over the drilling into the mineral estate. The new law
will require a good deal of cooperation between Forest
Service and the BLM in order to prevent undue delay in either
leasing or approval of drilling operations. There is reason to
be optimistic that such cooperation will proceed relatively
smoothly since the BLM and the Forest Service have been
operating in just this way on acquired lands for many years.

Secretary must deny issuance of any new oil and gas leases
or approval of assignments of existing leases to anyone who
has failed or refused “in any material way" to comply with a
reclamation standard promulgated pursuant to the new
amendments. For large companies holding numerous
leases, this kind of sanction could be onerous. There are
exceptions, of course, for alleged violations for which review
is pending. The sanction applies even if the violation was
committed by a subsidiary, an affiliate, or an operator under
the control of the company.
A review of the sections on notice and reclamation dis
closes that Congress has required that notice of planned
operations must be posted in the appropriate land manage
ment office for at least 30 days. In the case of the National
Forest, the Forest Service is the appropriate land manage
ment agency for determining whether a lease will issue and
for approving and enforcing operation, reclamation and
bonding plans. Moreover, both BLM and the Forest Service
must now promulgate regulations setting forth the perform
ance standards for operation, reclamation, and bonding.
Finally, the enforcement sanctions for violation of a perform
ance standard may be quite severe, as they may prohibit the
issuance of other Federal oil and gas leases or approval of
assignments to the violator, its subsidiary, or affiliates.

Congress has also added substantial
teeth to the enforcement of the new
operational and reclamation stan
dards.

Surface Regulations
The new amendments, in essence, require two things
before on-the-ground operations may begin. First, a com
plete plan of operations must be filed. As a practical matter,
this will include a reclamation plan. Second, a bond must be
posted which is adequate to ensure reclamation of the site
plus the reclamation of all land and water resources. 30
U.S.C. Section 226(g). In all likelihood, BLM’s existing regu
lations for applications for permission to drill and for bonding
may prove to be adequate for an interim period or even for the
long term. However, the Forest Service currently has no
regulations for approving applications for permission to drill,
nor does the Forest Service have any bonding program for oil
and gas leases at this time. The reason for the lack of Forest
Service regulation is clear—the BLM has always had legal
authority over oil and gas operations on the National Forest
lands until the enactment of this new law. Obviously, the
Forest Service will have to promulgate regulations to set
operational and reclamation standards. They may be as
simple as current BLM regulations or they could be much
more stringent along the line of current regulations for the
surface mining of coal. Compare 43 C.F.R. 3163 with 30
C.F.R. 700. One presently unresolved question is whether
the new statute requires each agency to be responsible for
adequate bonding.

Prevention of Fraud
We now come to the last major change brought about by
the new amendments—the prevention of fraud.
Congress was especially concerned about schemes by
which noncompetitive leases were being segmented into
small parcels each of which was sold for substantial prices.
It dealt with this problem in two ways. First, it gave the
Secretary of the Interior the discretionary authority to disap
prove any assignment of less than 640 acres in the lower 48
states and less than 2,560 acres in Alaska. Assignments of
smaller acreages can be approved for reasons relating to
production such as spacing requirements—but the burden is
on the applicants to show that that is the case. It is difficult to
see how this restriction on assignment of small parcels will
hinder legitimate business. See 30 U.S.C. Section 187B.
The second way that Congress chose to deal with fraud
was by enacting a new section 41 of the Mineral Leasing Act
called “ENFORCEMENT.” This section creates two classes
of crimes and civil penalties. The first crime consists of any
group of individuals or entities conspiring or in some way
scheming to defeat any statutory or regulatory provision of
the Mineral Leasing Act. The second class of crime consists
of obtaining money or property by means of any misrepresen
tation regarding Federal oil and gas leases. The penalty for
any violation can be severe. The fine can be up to $500,000

Reclamation Standards
Congress has also added substantial teeth to the enforce
ment of the new operational and reclamation standards. The
7

calls for an annual report for 5 years by the Secretary to the
Congress on how the new law is working. Section 5111 of the
new amendments orders the Comptroller General and the
National Academy of Sciences to conduct a study of just how
well oil and gas resources are incorporated into land use
plans under BLM’s and Forest Service’s existing authority.
The report must also make recommendations on any im
provements which could be enacted into law. The bill which
originally passed the House required that extensive land use
planning be completed before leases could issue. See H.R.
2851, reprinted at H.R. Rep. 100-378 (Pt. 1), 100th Cong., 1st
Sess. 3,4 (1987). During the Conference Committee, the
provision was deleted as a requirement, but was retained as
a matter for study.
Finally, another provision of the new law (section 5112)
prohibits leasing in wilderness study areas. That section
essentially consolidates existing law on wilderness study
areas—that is, no leases may issue for any existing wilder
ness study areas— either BLM or Forest Service— nor may
any leases issue in further planning areas. There are two
exceptions to this leasing prohibition. If the Congress has
specifically allowed the leasing or if a land use plan has
released the area from further wilderness study, the leasing
is permissible. One example of legislative release may be
found in the Wyoming Wilderness Act of 1984,98 Stat. 2807.

per violation and the prison term can be for as much as 5
years. These criminal penalties would, of course, be prose
cuted by the Department of Justice, which, in most cases,
means the United States Attorney.
There are also lengthy provisions for civil proceedings for
acts constituting the same crime. The Attorney General can
file suit in a U.S. district court having jurisdiction and seek an
injunction, a civil penalty of $100,000, restitution, and a barto
further leasing or activity under the Mineral Leasing Act. If a
corporation is guilty of a violation under the Mineral Leasing
Act, then so is the officer who authorized it or carried it out.
Likewise, the corporation is equally liable for the acts of its
officers, employees, or agents unless it can show that it did
not know and did not authorize what was going on. None of
the remedies are exclusive—one may be convicted criminally
and held liable in a civil action in addition.
One of the unusual features of this enforcement section is
the authorization for states to sue in Federal courts on the
same basis as the Attorney General of the United States, at
least in civil actions. A real incentive for a state to initiate
prosecution is that the statute allows retention of any monies
the court awards for civil penalties or damages.
Miscellaneous Provisions
There are two sections of the new amendments which call
for study and reports. Section 5110 of the new amendments

Issues and Trends in Western Water Marketing
Steven J. Shupe*
Water transactions in 1987 showed the breadth and
complexity of activities that fall under the general term, “water
marketing”. Most significant is that water marketing in 1987
represented the movement of far more paper than w a te r most purchasers are buying water rights for future use rather
than obtaining actual water to meet today’s needs. This re
flects the fact that western water markets are generally being
driven by the perception of future demands rather than by
immediate water shortages: e.g., Albuquerque is holding out
a standing offer to buy senior water rights that it will not need
to use until after the year 2025 [February p.1 ];** a number of
Colorado Front Range cities are purchasing irrigation shares
to supply anticipated growth in the next century [November p.
2-4]; Arizona developers are identifying 100-year supplies in
order to meet requirements of current state laws.
The prospective nature of water rights purchases makes
the future character and prices associated with water market
ing uncertain. 1987 saw some cities already trying to unload
surplus water entitlements they previously bought as a result
of overly optimistic growth projections. [July p.1] Also, 1987

The transfer of water
entitlements is playing an
increasingly significant
role in meeting water
demand projections in
the w estern U nite d
States. Expanding mu
nicipalities, private devel
opers, recreationalists,
speculators, and other in
terests have been pur
chasing water rights in
areas where new sources
of developed water are
scarce and expensive.
This article looks at is
sues and trends emerg
ing in the field of water
marketing in the West. It
is compiled from excerpts from the "1987 Year in Review” issue of
the Water Market Update, a monthly newsletter tracking the busi
ness activities, legal developments, and public interest aspects of
water transfers and use.
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prices in several active trading areas fell significantly below
past prices which had been inflated in anticipation of growing
demands. For example, water rights prices in northeastern
Colorado currently stand at $1,000 per acre foot (af), down
from a high in 1981 of about $3,000/af. [April p. 11] Phoenix
area groundwater rights also showed a price decline in 1987,
while irrigation district shares that had been bought a few
years ago in central Utah for more than $1,000/share are now
trading for less than one-fourth of this amount. [September
P-2]
These examples of price declines do not indicate that
water marketing is slowing down, only that the forces driving
water reallocation are complex and sometimes unpredict
able. This complexity is also reflected in the fact that market
ing water in the West and elsewhere is not simply the buying
and selling of water entitlements. Water marketing can in
volve the financing of on-farm conservation measures in
order to salvage water for additional use. [October p.2] It can
mean innovative water banking in which surplus surface wa
ters are stored underground during wet years for future
exchange during droughts. [March p.3] Water marketing may
involve a dry year option in which farmers agree to defer
irrigating during droughts in return for monetary payments
from thirsty cities. [June p.8] It can mean selling excess
reservoir storage space or releasing dammed water to main
tain downstream recreation and water quality. [September
p.9] Water marketing can incorporate water rate structures to
promote household conservation [September p.6], and it can
involve creative financing to purchase municipal supplies
[December p.12]. Additional water marketing concepts are
expected to arise from across the nation as water quantity
and quality problems become increasingly acute. Major
Controversies
Many of the various forms of water marketing during the
past year carried a strong measure of controversy. Local
communities worried about their tax and economic bases.
Downstream users grew concerned over losing return flows.
Recreational interests became worried about how transfers
will affect the flow regime. People in other areas grew
concerned about precedents set by proposals that could
eventually have an impact in their regions.
Marketing proposals often created internal divisions within
interest groups and communities as well. For example, some
environmental advocates in 1987 promoted water marketing
as a way of reducing the need for new dams, while others
expressed concern that widespread marketing will eventually
result in the public having to pay to protect free-flowing
waters. Also, water marketing pitted neighbor against neigh
bor in rural communities when some farmers decided to cash
in on municipal offers to purchase senior irrigation rights, to
the potential detriment of the remaining farmers.
1987 saw many of these controversies, as well additional
conflicts, come into play in various transactions and transfer
proposals. Three issues of particular importance rose to the
surface during the past year:
1. The effect of water right transfers on rural communities.
2. Off-reservation leasing of Indian waters.
3. The appropriate role of federal and state governments in
water marketing.

Issue 1: Rural Effects of Water Transfers
In 1987, controversies arose in several states over the
potential effect of water right transfers on rural areas. Con
cerns were expressed in farming communities in the Arkan
sas River basin of southeastern Colorado [February p.9], in
the Warm Springs Valley north of Reno [June p.10], and in
western Arizona [July p.10] regarding specific municipal
water rights purchases. Fears over the long term effects of
water marketing on rural areas also were reported in parts of
California and New Mexico. [October p.10, November p.12]
Although the concerns are varied, common ones expressed
include erosion of the local tax base, insufficient water for
remaining irrigators, land use effects of dried up acreage, the
impact on farm-related businesses, and a general loss of the
cultural integrity of rural communities.
Rural advocates undertook to reduce the effect of water
transfers in 1987 through a number of strategies. One ap
proach was to go to court to protect the interests not only of
the remaining water users but of the general rural community.
In southeastern Colorado, this approach resulted in a settle
ment in which the purchasing city agreed to leave specified
amounts of water in the river for local irrigators and agreed to

. . . a number of bills passed that
promote water transfers.
pay for the revegetation of the acreage from which it had
transferred water rights. [February p.9] A similar adjudicatory
strategy was pursued by northern New Mexicans who ob
jected to neighbors selling their water rights to a proposed
resort development. The district court judge struck down the
proposed water transfer based upon it potential effect on
other water users as wll as on the general public welfare.
[January p.9]
Another strategy that was explored in 1987 for protecting
rural areas involves buying water rights by a local entity to
prevent purchase by customers outside the region. The Kern
County Water Agency in central California held hearings on
this idea, proposing to impose a “zone of benefit” tax on
property within the county in order to fund the purchase of
water rights that might otherwise be transferred away from
the county. [October p.10] In New Mexico, the concept of
Water Trusts was explored as a way for community members
to band together to purchase water rights for continued use
within the area. [November p.12]
Area-of-origin legislation was another strategy pursued in
several states by rural advocates during the past year as a
means of mitigating the effects of water transfers. Although
the efforts were not always successful (e.g., failure of a
transfer moratorium bill in Arizona and a transfer tax bill in
Colorado), some measure of benefit was achieved. For
instance, the Arizona legislature enacted HB-2462 this past
summer that deems municipally-held water ranches in rural
counties “taxable property” for the purposes of calculating a
county's revenue share and levy limit. [May p.4]
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the act. [December p.7] In Arizona, Phoenix and other local
water interests agreed to a negotiated settlement regarding
water rights of the Salt River Pima-Maricopa Indian Commu
nity that included a 99-year lease to Phoenix of tribal water
entitlements. [December p.6] Also in late 1987, the Assiniboine and Sioux Tribes of the Fort Peck Indian Reservation
initiated a study of water leasing options that can be under
taken jointly with the state of Montana in accordance with the
compact they reached in 1985.
Where these proposals go in the future depends upon a
number of factors and attitudes found in Washington D.C. as
well as in the West. As 1988 unfolds, it is uncertain whether
off-reservation leasing will play an important role in regional
water markets or if the whole concept will die in Congress.
One point remains clear, however. Regardless of the out
come of the off-reservation leasing controversy, Indian water
rights will continue to assert a powerful influence in the future
of western water resources.

As the new year gets underway, rural communities are
assessing the strategies asserted in 1987 and other ways of
protecting themselves from the potential effects of water
transfers. In many communities, there is a reluctant accep
tance that rural political strength may be insufficient to stop
water marketing altogether. But through coordinated efforts
among the rural areas, dialogue with purchasing municipali
ties, and planning, rural advocates are hopeful that they can
ensure that water transfers destroy neither the economic
viability nor the cultural heritage of their communities.
Issue 2: Indian Water Leasing
1987 was a critical year regarding the issue of Indian water
leasing. Two major Indian water rights settlement bills
reached Congress, each with provisions allowing for the offreservation leasing of tribal waters in order for the tribes to
raise money for economic development. One involved the
settlement of the water claims of the five mission bands who
are members of the San Luis Rey Indian Water Authority
north of San Diego [May p.7], while the other implemented the
Colorado Ute Indian Water Settlement. [August p.7] Initially,
it appeared that the bills might pass with the water leasing
provisions intact since the local non-Indian interests had
approved the concept and the federal government was
favorably inclined towrads tribal water marketing [March p.7].

Issue 3: The Role of Government
Throughout 1987, the concept of water marketing was
discussed by federal officials, state legislators, and other
parties interested in defining the proper role of government in
emerging water markets. Some argued that government
should take a passive role and allow the market to function
freely without intervention. Others lobbied for laws and poli
cies that either promoted private marketing (such as reducing
transaction costs) or put constraints on transfers (e.g., areaof-origin protection bills). Some legislators even considered
ways in which the state could become an active player itself
in water marketing.
Many people expected the U.S. Department of the Interior
to take a clear stance in 1987 on water marketing and
transfers. A number of critical marketing questions face
Interior because of the extensive irrigation water it supplies
through the Bureau of Reclamation projects. [January p.5] A
particularly crucial issue is who should benefit from the
increased revenues generated when federally supplied wa
ter is transferred from irrigation to municipal use.
No clear answers were provided by the Department of the
Interior during 1987 regarding this and other water marketing
questions. On October 1, however, Interior announced the
proposed restructuring of the Bureau of Reclamation and the
shilling of its focus from construction to comprehensive
manage-ment. [November p.8] In reports released concur
rently with the announcement, Interior came out cautiously in
favor of water marketing and directed the bureau to establish
policies and procedures, particularly relating to the marketing
of conserved waters.
State officials also grappled with trying to define the role of
water marketing in their jurisdictions. The Western Gover
nors Association, following extensive staff input, came out in
July with a Management Directive that was relatively neutral
regarding the role of water marketing in state water policy.
[August p.11] It did, however, encourage the Department of
the Interior to promote voluntary transfers of federally sup
plied water.
Individual state legislatures also addressed water market
ing issues. Whereas legislation to inhibit water marketing

. . . it is uncertain whether off-reserva
tion leasing will play an important role
in regional water m arkets. . .

As the months passed, however, off-reservation leasing of
Indian waters met with increasing resistance from the west
ern states. (For background on Indian water leasing and
Congressional approval, see January p.6.)
Although the issues are complex, the basic positions
expressed in 1987 can be summarized as follows. A number
of Indian tribes view water leasing as a potential short term
means of raising capital for establishing long term economic
activities on reservations. The federal government sees
water marketing as a promising way for Indian tribes to obtain
economic development funds without tapping heavily intothe
federal treasury. Many western states fear that tribal water
marketing unfairly shifts the federal financial responsibility
owed to Indian tribes onto states and local water users. They
also fear that if a precedent is set allowing for tribal water
marketing, numerous western tribes will request payments
from non-Indians who have historically used water to which
the tribes are legally entitled— or worse yet, begin reallocat
ing that water to the highest bidder.
Many representatives of federal, tribal, and state interests
are attempting to break through suspicions and fears in order
to negotiate water leasing agreements that are satisfactory to
all. During the closing months of 1987, amendments to the
leasing provisions of the San Luis Rey Indian Water Settle
ment Act were reached that should enable final passage of
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generally failed, a number of bills passed that promote water
transfers. For example, Oregon enacted a bill that allows
irrigators to sell water salvaged through conservation tech
niques. [June p.4] California legislators voted to facilitate
water transfers in the Imperial and Coachella valleys of
southern California by removing the potential of liability from
entities that reduce return flows to the Salton Sea. [October
p.4] A number of state legislators, including those in New
Mexico, Nebraska, and Wyoming, began assessing how the
state could become directly involved in water acquisitions
and sales. [April p.5, July p.5, November p.4]

•

•

•
A Preview of 1988
1988 promises to be an important year in water marketing
and transfers. New proposals, major deals, policy decisions,
and other events will take place during the year that will help
shape the future of water reallocation. Although no predic
tions are certain, the following list reflects areas where
important decisions and actions are likely to occur in 1988.
• The Senate Committee on Energy and Natural Re
sources where crucial debates and votes will influence
the course of off-reservation leasing of Indian waters.
• The Arizona legislature where private developers, mu
nicipalities, and rural lobbyists will vie for and against
legislative packages in order to further their respective
positions in controlling Arizona’s water future.
• The San Francisco Bay-Sacramento Delta region where
waterquality hearings, Bureau of Reclamation marketing

•

•

•

plans, and state legislation in 1988 will help determine
the future extent of water exports to a thirsty Southern
California.
The Colorado River basin where one or more private
entrepreneurs, Indian tribes, and upper basin states will
fight the entrenched “Law of the River” to promote interjurisdictional marketing of water entitlements to lower
basin customers.
The Board room of the Central Utah Water Conservancy
District as it cuts a final deal for purchasing more than
100,000 af of water rights in the Salt Lake City area.
El Paso, Texas, which may consider innovative water
transfer and exchange proposals following the New
Mexico state engineer’s denial of the city’s interstate
groundwater applications.
The headquarters of the U.S. Department of the Interior
in which policy decisions need to be made regarding the
role of federally-supplied waters and federal facilities in
western water markets.
Oklahoma, where water marketing pressures will quickly
build if the state supreme court affirms its ruling that
undermines existing water transfers to non-riparian
lands.
Western Nevada where cooperative water transfer and
exchange arrangements will be pursued by various enti
ties to overcome water disputes and to prevent future
water supply crises.
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